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PREFATORY NOTE. 

It has been thought expedient, by the Committee on 
Publication of the Columbia Historical Society, to re- 
print occasionally as part of the annual volume of 
Records, early and rare letters or pamphlets relating to 
the City of Washington or to the District of Columbia. 

The authorship of the tract that follows, upon the 
proper government of the District, has not been traced. 
Its subject, however, and the very early period of its 
publication, combine to make it of special interest as 
showing how the minds of our earliest citizens were oc- 
cupied upon the perennial question discussed. 

There, is some reason to suppose that this production, 
issued without date, was the earliest book printed in 
Washington. A clue to the actual time of its publica- 
tion is found in A. B. Woodward's fifth number of 
^ * Epaminondas on the Government of the Territory of 
Columbia," under date of *^City of Washington, Jan- 
uary 15, 1801," in which the author distinctly refers to 
this production as recently met with by him.* Pre- 
sumptively, therefore, this publication saw the light 
some time in the latter part of the year 1800. 

Its issue '^from the Cabinet Office" refers to the 
printing office of **The National Magazine, or Cabinet 
of the United States," issued in Washington (eight 
numbers) in 1800-1801. 

Committee on Publication. 
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ENQUIRIES, &c. 



THAT Congress have power to exercise exclusive 
legislation over the Territory of Columbia, no doubt can 
exist. But three important questions at this time pre- 
sent themselves, which seem to be fair and proper sub- 
jects of discussion, and which demand the most serious 
deliberation. 

First. Are Congress positively bound to assume to 
themselves the exclusive jurisdiction, of this Territory 
of ten miles square ? 

Secondly. Does the acceptance, and removal of the 
seat of Government to the City of Washington, amount 
to an assumption on the part of Congress, of the ex- 
clusive jurisdiction over the Territory of Columbia? 

Thirdly. If Congress are not bound to assume, and 
if they have not assumed already to themselves, this 
exclusive jurisdiction ; is it expedient, that they should 
at this time do it? 

To form a proper judgment upon these several ques- 
tions, it is necessary to take a view of that part of the 
constitution of the United States, which relates to the 
subject; the acts of the respective state legislatures 
which made the cession ; and the act of Congress, which 
accepted of that cession. 

First. The constitution of the United States, in 
article the first, section the eighth provides: 

^^The Congress shall have power to exercise exclu- 
sive legislation in all cases whatsoever, over such dis- 
trict, (not exceeding ten miles square,) as may, by 
cession of particular states, and the acceptance of Con- 
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gress, become the seat of the government of the United 
States." 

The act of the Maryland Legislature, passed at 
November session, 1788, c. 46, provides: 

'^That the representatives of this state, in the House 
of Representatives of the Congress of the United 
States, appointed to assemble at New- York, on the first 
Monday of March next, be, and they are hereby author- 
ized and required, on the behalf of this state, to cede to 
the Congress of the United States, any district in this 
state not exceeding ten miles square, which the Con- 
gress may fix upon and accept for the seat of govern- 
ment of the United States. ' ' 

By the act of the Virginia Legislature, passed at 
their December session, 1789, c. 49, Body of Laws, 52.3. 

^^That a tract of country, not exceeding ten miles 
square, or any lesser quantity, to be located within the 
limits of this state, and in any part thereof, as Con- 
gress may by law direct, shall be, and the same is here- 
by forever ceded and relinquished to the Congress, and 
government of the United States, in full and absolute 
right and exclusive jurisdiction, as well of soil, as of 
persons residing, or to reside thereon; pursuant to the 
tenor and effect, of the eighth section of the first article 
of the constitution of government of the United States. 
Provided, that nothing herein contained, shall be con- 
strued to vest in the United States, any right of prop- 
erty in the soil; or to affect the rights of individuals 
therein, otherwise than the same shall or may be trans- 
ferred by such individuals, to the United States. Pro- 
vided also. That the jurisdiction of the laws of this 
commonwealth, over the persons, and property of per- 
sons residing within the limits of the cession aforesaid, 
shall not cease or determine, until congress, having ac- 
cepted the said cession, shall by law, provide for the 
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government thereof, under their jurisdiction, in manner 
provided by the article of the constitution before re- 
cited." 

By the act of Congress, passed at the second session 
of the first Congress, and on the 16th July, 1790, chapter 
28, it is provided ; 

^ ' That a district of territory, not exceeding ten miles 
square, to be located as hereafter directed, on the river 
Potomac, at some place between the mouths of the 
Eastern branch and Conogocheague, be, and the same is 
hereby accepted, for the permanent seat of the govern- 
ment of the United States, Provided nevertheless. That 
the operation of the laws of the state within such dis- 
trict, shall not be affected by this acceptance, until the 
time fixed for the removal of the seat of the government 
thereto, and until Congress shall otherwise by law 
provide. ' ' 

By the act of the Maryland Legislature, passed at 
their November session, 1791, c. 45, s. 2. it was enacted 
as follows: 

^^That all that part of the said territory, called Co- 
lumbia, which lies within the limits of this state, shall 
be, and the same is hereby acknowledged to be forever 
ceded and relinquished to the congress and government 
of the United States, in full and absolute right, and 
exclusive jurisdiction, as well of soil, as of persons 
residing, or to reside thereon, pursuant to the tenor and 
effect of the 8th section of the 1st article of the con- 
stitution of government of the United States,: Pro- 
vided, that nothing herein contained, shall be so con- 
strued, as to vest in the United States, any right of 
property in the soil, as to affect the rights of indi- 
viduals therein, otherwise than the same shall or may 
be transferred by such individuals to the U. States: 
And provided also, that the jurisdiction of the laws of 
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this state over the persons & property of individuals 
residing within the limits of the cession aforesaid, shall 
not cease or determine, until congress, shall by law, 
provide for the government thereof, under their juris- 
diction, in manner provided, by the article of the con- 
stitution before recited. ' ' 

It is believed that these are the only laws which re- 
late to the subject. We are first to consider— ^^ Are 
Congress positively bound to assume to themselves an 
exclusive jurisdiction over the Territory of Columbia?" 
The words of the constitution, it is contended, are not 
imperative. A grant of power to do an act, does not 
impose an obligation to exercise that power. The exi- 
gency of a particular case, may demand the exercise of 
delegated power ; but there it is the pressing necessity, 
and not the grant of power, that compels the exercise 
of it. Every part of this section proves the correctness 
and propriety of this position. ''Congress shall have 
power to lay and collect taxes, duties, imposts, and 
excises, &c.'' This embraces every species of taxation 
that can be supposed, and congress have power to 
impose, any and every tax, duty, impost, or excise, that 
ever was devised, or that can be devised; yet it surely 
will not be concluded, that they are bound to exercise 
this power in its fullest extent. If they had funds in 
their treasury, to answer the demands of government, 
it would not be contended that they were obliged to 
lay and collect taxes. ''Congress shall have power to 
borrow money on the credit of the United States." 
But it cannot be contended that they would be obliged 
to borrow money, if, in their treasury, they had already 
wherewith in abundance, to answer the demands upon 
it. "To regulate commerce with foreign nations, and 
among the several states, and with the several Indian 
Tribes." This does not impose upon congress, the 
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necessity of forming commercial treaties, or regulations 
with every nation, or any nation. It has not yet 
obliged them to regulate commerce among the several 
states; and doubtless, there are many Indian Tribes, 
upon whom this part of the constitution has never been 
brought to operate. Should the opinion prevail, that 
commerce is injured, rather than benefited, by regula- 
tions imposed upon it by government, surely, congress 
would not think themselves compelled to exercise the 
power delegated to them by this part of the constitution. 
^* Congress shall have power to establish an uniform 
rule of naturalization, and uniform laws on the subject 
of bankrupcies, throughout the United States.'' Con- 
gress do not seem to have considered this part of the 
constitution imperative, they passed no act for natural- 
ization, until the second session of congress, and ten 
years elapsed, before they passed a bankrupt law ; and 
it is to be presumed they would not have violated the 
constitution, if they had delayed it twenty years longer. 
Thus have the clauses of this section, been taken in 
order, as they are written ; it is believed, that if every 
part was separately considered, it would be seen, that 
in no one instance, are the words imperative. But two 
other instances may be cited, to prove unanswerably, 
that the grant .of power, does not always, and neces- 
sarily, impose the obligation to exercise that power.— 
*' Congress shall have power to declare war, grant 
letters of marque and reprisals, &c. " * ^ To provide and 
maintain a navy." No arguments are necessary, to 
prove that the exercise of these powers is not a matter 
of necessity, let the situation of our country be what it 
may; but that it is a matter of sound discretion, to be 
governed and directed by existing circumstances, or 
probable events. If then the mere grant of power, does 
not always impose the necessity of exercising that 
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power, it is believed, there is no expression in that part 
of the section, which relates to the power of exercising 
exclusive legislation over the ten miles square, that can 
be construed to take from Congress the right of exercis- 
ing that sound discretion upon the subject, which, in 
other cases, above enumerated, they are left to exer- 
cise. If the opinions of the state legislatures, and of 
the first congress, many of whom assisted in framing 
the constitution, are entitled to any weight in the deci- 
sion of this question, they are decidedly with the con- 
struction of the constitution now contended for.— By 
providing for the continuance of the state jurisdiction, 
in case congress should not assume exclusive legisla- 
tion, they have unequivocally shewn, that in their 
opinion, congress possessed a power they were not 
obliged to exercise: And a venerable expositor of the 
law tells us, that it is a maxim thereof, that ^'con- 
temporania expositio est fortissima in lege.'' If then 
congress be not compelled by the constitution to assume 
the exercise of exclusive legislation over the ten miles 
square.— We are secondly to consider, 

^^ Whether the acceptance and removal of the seat of 
government to the City of Washington, amount to an 
assumption, on the part of congress, of the exclusive 
jurisdiction over the Territory of Columbia? 

If it has been proved that the words of the constitu- 
tion in this case, are not imperative, and that congress 
have a discretionary power on the subject, a bare read- 
ing of the acts of the state legislatures, making the 
cession, and the act of congress, making the acceptance, 
will supercede the necessity of argument, to prove the 
incorrectness of those who may hold the affirmative. 
It has been said by some, that we are at present without 
law in the Territory of Columbia, that the powers of 
all our civil officers are at an end, and that we can only 
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be relieved from this dreadful situation by the inter- 
position of congress. Dreadful indeed is, and for some 
time past, has been our situation, if this idea be correct ; 
it is hoped, however, that the aforegoing observations 
prove, that this idea is not correct. But for argument 
sake, be it admitted, that the words of the constitution 
are imperative, that they leave congress no discretion 
on the subject, but compel them, right or wrong, ex- 
pedient or inexpedient, to assume; it does not follow, 
nor can it be contended, that the constitution obliges the 
states, or any of them, to make the cession. If then, 
the power of the state, upon this subject, is not in any 
manner affected by the constitution, it cannot be denied, 
that the uncontrouled power over a subject, includes 
every subordinate power, and therefore the states of 
Maryland and Virginia, having the power to grant, but 
not being bound to do so, had also the power, to annex 
a condition to the grant which they made. They have 
done so, in their respective laws of cession; and let 
the construction of the constitution be what it may, we 
are, by the conditions annexed to those grants, secured 
in the enjoyment of those laws, which we have hereto- 
fore lived under, until congress shall, by a legislative 
act, take it away from us. 

Believing that congress have a discretion upon this 
subject of assumption, and that they have not, by any 
act of theirs, yet assumed— we are thirdly, to consider, 
whether it is expedient, that they should at this time, 
assume to themselves, the power of exercising exclusive 
legislation over the Territory of Columbia? 

In considering this important question, it will be 
necessary to ascertain, what will be the effect and con- 
sequence of such an assumption, and what are the ob- 
jects to be obtained by it? In this case particularly, 
there can be no question, as to the power and right, 
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which Maryland and Virginia had, to make the cession ; 
because, upon the right to cede, must depend, the right 
of congress to assume. The constitution gives to con- 
gress the power, ^*to exercise exclusive legislation in 
all cases whatsoever, over such district," &c., ^*as may, 
by cession of particular states, and the acceptance of 
congress, become the seat of government of the United 
states.'' These words are strong and operative. The 
acts of the legislatures of Maryland and Virginia, are 
still stronger, ^ ' shall be, and the same is hereby forever 
ceded and relinquished to the congress and government 
of the United states, in full and absolute right, and ex- 
clusive jurisdiction, as well of soil, as of persons resid- 
ing, or to reside thereon." This cession, however, has 
annexed to it, a condition, saving to the states, their re- 
spective jurisdictions, until congress shall assume their 
right to legislate for the people within the district ; and 
this cession congress has accepted, upon the condition 
thereto annexed: Remove this condition, which Con- 
gress have the power to do, and can anything be more 
clear, than that the Territory of Columbia ceases to be 
component parts of the states respectively, to which it 
formerly belonged? Can it be, that a tract of country, 
and its inhabitants, which Maryland has ceded, and 
forever relmquished, in full and absolute right and ex- 
clusive jurisdiction, as well of soil, as of persons resid- 
ing, or to reside thereon, and which has been accepted 
by the power to whom it was ceded, still remains, and 
constitutes a part of the state of Maryland, and a por- 
tion of its citizens? The idea is so repugnant to the 
plain meaning of the words, both of the constitution, 
and the subsequent acts of legislation, that it is impos- 
sible to find stronger terms than they afford, to combat 
it with. The effect of an assumption then, is to reduce 
us to that political situation, which Americans depre- 
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cate ; we are to be governed by laws, in the making of 
which, we have iio participation; we have no share in 
the state governments, of which we have no reason to 
complain, for we are separated from them ; but we have 
no share in electing the members of congress, who are 
exclusively to legislate for us. We are reduced to the 
mortifying situation, of being subject to laws, made, or 
to be made, by we know not whom; by agents, not of 
our choice, in no degree responsible to us, who from 
their situation, and the circumstance of having other 
constituents to serve, are not likely to be very tender of 
our rights, or very much alive to our interests. We 
resort in vain to the constitution, for the means of re- 
lief ; from that instrument, we cannot hope to have our 
situation ameliorated. 

In the 2d section of the 1st article, the rule of repre- 
sentation is settled. **The House of Representatives 
shall be composed of members, chosen every second 
year, by the people of the several states;" but if we 
cease to be of any state, we can derive no benefit from 
that clause. In the 3d section of the same article, the 
rule for forming the second branch of the legislature is 
prescribed. ^ * The Senate of the United states shall be 
composed of two senators from each state, chosen by the 
legislature thereof." In this branch we can have no 
participation, unless we are constituted a state, and that 
we can never be, because the power of exercising ex- 
clusive legislation, vested by the constitution in con- 
gress, is incompatible with the existence of a state, en- 
joying a legislature of its own. But for a moment, sup- 
pose for argument sake, that the constitution of the 
United States, and the subsequent acts of legislation, 
making the cession and acceptance, do not dismember 
us from the states, to which we have heretofore re- 
spectively belonged ; still our situation is no better from 
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that circumstance. It cannot be denied, that the as- 
sumption of congress, will free the Territory of Colum- 
bia and its inhabitants, from the operation of all laws, 
except those passed by the congress. We shall be sub- 
ject to no state law, they will possess no power to tax 
us, their tribunals will have no jurisdiction over us. 
Can it be contended, or expected, that thus situated, we 
have a right to vote for members of the state legisla- 
tures? The idea of a right, to make laws for others, not 
binding upon ourselves; of interfering with the con- 
cerns of a government, with which we are in no way 
concerned ; of which we are wholly independent ; in the 
management of whose concerns we have no interest, is 
too absurd to be seriously considered. Thus situated, 
the constitution excludes us from the privilege of vot- 
ing for members of congress also: For, in the 2d 
section of the 1st article, the provision is, that ^Hhe 
electors in each state shall have the qualifications requi- 
site for electors of the most numerous branch of the 
state legislature," and if we are not qualified to vote 
for the state legislature, we are not qualified to vote 
for members of congress. There is however another 
serious objection to the assumption at this time, aris- 
ing from the necessary increase of burthens and taxes 
that it will produce. At present, we share with our 
neighbours of the counties of Montgomery, Prince 
George's and Fairfax, the benefits of the jurisprudence 
under which they respectively live, and we contribute 
our share to pay the expences of it. If we are separate 
from them we must have courts of justice, civil officers 
of every description, necessary for the organization and 
government of a society, and with them a train of taxes 
and burthens which we are unable in our present situa- 
tion to sustain. The idea of assuming the jurisdiction, 
and still leaving us subject to the tribunals of justice in 
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the states of Maryland and Virginia, as contemplated 
in the bill before Congress, now under consideration, 
will be hereafter shewn to be impracticable. These are 
among the evil consequences that will necessarily re- 
sult from the act of congress, assuming the power of 
exercising exclusive legislation over the Territory of 
Columbia. We are unwilling to attempt to enumerate 
or consider the motives that may weigh with Congress 
to assume, but we trust that they must be powerful 
motives indeed which will induce Congress to bring 
upon us the evils that will necessarily and unavoidably 
result from such a measure. 

We shall conclude with some remarks upon the bill 
before congress, at this time, ^^ concerning the Terri- 
tory of Columbia." If it be true, as has been con- 
tended, that congress are not absolutely bound to 
assume, that they have yet done no act, that amounts to 
an assumption, and that, by the acts of cession and ac- 
ceptance, the different parts of the Territory of Colum- 
bia remain under the jurisdiction and laws of that state, 
to which each heretofore respectively belonged, and will 
continue to do so, until congress shall interpose; then 
it will be admitted that the law now contemplated, is 
at best but a work of supererogation. If that were all, 
we should be freed from a great share of that anxiety, 
which we feel upon the occasion. But, believing, as we 
do, that it will be ruinous in its effects and operation 
to this district, we trust we shall be excused, for stating 
the reasons that have induced us to adopt that opinion. 

Whenever congress undertake to legislate for the 
District of Columbia, the cession of the respective states, 
which was before, conditional, becomes thereby abso- 
lute; and the power of congress, whenever they think 
proper to use it, goes to the entire exclusion of the 
powers of the states, over the respective parts of the 
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District. If this law be enacted, it is to all intents and 
purposes, a law, providing for the government of the 
District, under the jurisdiction of congress, and not 
only deprives the states of further power to legislate 
for us, but effectually destroys the jurisdiction of the 
courts of justice, and all the civil officers of the states, 
over the Territory, and its inhabitants. The first 
clause enacts, that the laws of Virginia and Maryland, 
as they stood on the first of December, shall continue to 
be the laws of the Territory, in the respective parts 
thereof, that were formerly attached to those states. 
But from the time that act shall pass, those laws will 
derive their obligatory force from congress, and not 
from the legislatures of Virginia and Maryland. The 
second clause enacts, that all the executive and judicial 
ofl&cers, appointed by Virginia and Maryland, who had 
jurisdiction heretofore over the Territory of Columbia, 
shall continue to exercise ths same, until removed by 
the President of the United states. The congress, hav- 
ing by this act, assumed to themselves the exclusive 
jurisdiction over this Territory, and thereby super- 
seded the power and jurisdictions of the states, can they, 
by any act of theirs, transfer to the judicatures and 
civil officers of the states, a power and jurisdiction over 
things and persons, not within the power and jurisdic- 
tion of the states which have constituted those judica- 
tures and civil officers. As well might congress say, 
that all disputes of every nature, between the citizens 
of the North- Western Territory, shall be heard, tried, 
and adjudged, by the courts of Maryland and Virginia. 
Let it be remembered, that in that part of the Territory 
of Columbia, which is in the state of Maryland, there 
is no court constituted for the trial of civil causes. 
George-Town is incorporated, but it has no court ex- 
cept for the trial of assaults, batteries, and breaches of 
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the peace, very limited indeed in its jurisdiction. This 
District takes in part of the counties of Montgomery 
and Prince George's, in Maryland; the courts to which 
the inhabitants now resort for the trial of their causes, 
are the courts of their respective counties, both held 
without the limits of the District; the general court, 
court of chancery, and court of appeals, all held in the 
city of Annapolis. Nor will the people in that part of 
the Territory which lies in Virginia, be in a much better 
situation. Alexandria indeed, is incorporated, and has 
a court, vested with powers to try civil causes, but the 
jurisdiction of that court is limited to the town itself, 
which makes but a small part of the District, and is also 
limited to controversies existing between parties, both 
of whom are residents of the town. But, for a moment 
suppose, strange as the idea is, that congress may 
adopt as their own, the courts and civil officers of these 
respective states, in every point of view, these courts 
and civil officers, whilst they are exercising jurisdic- 
tion and authority within the limits, and over the per- 
sons within this district, are exercising a jurisdiction 
and authority which they derive from congress, and not 
from the states to which they respectively belong. If 
this be admitted, and it would seem that it cannot be 
denied; what is the consequence? By an act of as- 
sembly, passed in Maryland, at their November session, 

1791, chap. 80; confirmed at their November session, 

1792, chap. 22, it is enacted, * * That no member of con- 
gress, or person holding an office of trust or profit, un- 
der the United States,, shall be capable of having a seat 
in the general assembly, or being an elector of the 
senate, or holding any office of trust or profit, under this 
state; and if any member of the general assembly, 
elector of the senate, or person holding an office of trust 
or profit under this state, shall take his seat in con- 



IS6 Records of the Columbia Historical Society, 

gress, or accept of an office of trust or profit under the 
United States, or being elected to congress, or ap- 
pointed to an office of trust or profit under the United 
States, not making his resignation of his seat in con- 
gress, or of his office, as the case may be, within thirty- 
days, after notice of his election or appointment to 
office as aforesaid, his seat in the legislature of this 
state, or as elector of the senate, or of his office, held 
under this state, as aforesaid, shall be void." By the 
Virginia legislature, at their December session, 1798, 
chap. 15, it was enacted *^That no person, holding or 
accepting any office or place, or any commission, or 
appointment whatsoever, civil or military, under the au- 
thority of the United States, whether any pay or emolu- 
ment be attached to such office, place, commission or ap- 
pointment, or otherwise, or accepting, or receiving any 
emolument whatsoever from the United States, shall be 
capable of being elected to, or holding any office, legis- 
lative, executive, or judicial, or any other office, place, 
or appointment of trust or profit, under the government 
of this commonwealth; provided, that nothing herein 
contained, shall be so construed, as to prevent members 
of congress from sitting as county court magistrates, 
or from holding offices in the militia, or so as to exclude 
any person receiving a pension from the United States, 
in consequence of any wound received in war, from any 
office under this commonwealth, on account of such 
pension. 

^^And that any person, nominated to any office, place, 
or appointment, under the general government, who 
shall not signify his intention to decline the acceptance 
thereof, previous to acting under any appointment 
under this commonwealth, shall be equally liable to the 
exclusions of this act, as if he had actually accepted 
the same.'' From an examination of these laws, 
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usually called the exclusion bills, it will be found, that 
the judges, sheriffs, and other civil officers of the state, 
whose powers are not confined to the Territory of Co- 
lumbia, must decline to exercise the powers intended to 
be delegated to them by this bill, or vacate the offices 
they respectively hold under the states to which they 
belong. There can be no doubt as to the choice they 
will make, and we shall be left in a state of nature, 
without judicatures to expound the law, decide contro- 
versies, or enforce the execution of contract, without 
conservators of the peace, or executive officers of any 
kind. In this only, we shall differ from a people in a 
state of nature; they have the power and the right to 
enter into social compacts, to make laws for themselves, 
and remedy existing evils. We have no such power, 
we are civilly and politically extinct. 

If, however, congress should deem it expedient to 
assume the exclusive jurisdiction, it is confidently 
hoped, that they will first provide a system of jurispru- 
dence for us; make the arrangements necessary to en- 
able us to govern ourselves, and not expose us to the 
difficulties, that it is apprehended will result from the 
enacting into a law, the Bill now under consideration. 



